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Presentation Overview

A Background on Indemnity and Risk Allocation

A Anti-indemnity Acts
ALouisiana (LOIA)
ATexas (TOAIA)

A Choice of Law
A Lessons

A Discussion



Background:

Why Does Indemnity Matter?

A Offshore oil-and-gas operations include
iInherent risks of:

ABodily injury,
AProperty damage, and

AEnvironmental damage



Background:

What To Do About Those Risks?

A Establish an indemnity scheme

A Allocate risks ahead of time and without
regard to fault

A Why?
A Creates more certainty
AReduces fees/costs
AReduces fbrain draino
APreserves business relationships

AMitigates claims paid to third parties
MTNERSM



Background:

Who Accepts The Risks?

A Notion of reciprocity ingrained in business

A Allocate PD and Bl risks based on:
AOwnership of property, or
AEmployment of personnel

A For pollution, based on:
A Custody of pollution-causing property, or
ABinary formula

Above surface / Below surface



Background:

Basic Indemnity Scheme

Broad reciprocal indemnity (Texas style):

AEach party indemnifies h

t e
(I ndemnitees) for <c¢clai ms b

-

AR Gr oiuaffiltates, other contractors, employees,
agents, and invitees

AINDEMNITOR promises:

Protect other party / group from claims brought by any member of
| NDEMNI TORGsS group

Keep that promise in another contract
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Background:

Consistent Indemnity Schemes

A Indemnity scheme in lead contract impacts all
underlying contracts

A No pass-through = no recourse

AProvision in underlying contracts to pass indemnity from
contractors to drilling contractor

APuts pressure on company / operator

ARequires protection from each contractor



Background:

How To Make a Pass-Through Provision

ARGroupo definition: expi
contractors and subcontractors
Campbell v. Sonat Offshore Drilling, Inc.

AExtendrisk-al | ocati on protect
economic family

ARequire | NDEMNI TOR t o a:
contractual obligations to others

A Indemnity without a pass-through will not solve

the problem
Foreman v. Exxon



Background:
Basic Indemnity Example
AContractoros empl oyee s

A Operator tenders lawsuit to contractor per
iIndemnity scheme

A Contractor (and its insurer) responsible for
claim



Background:

A More Complex Example
A Contractor B s employee sues Contractor A

A Contractor A tenders lawsuit to Operator per
broad reciprocal indemnity scheme

A Operator, in turn, tenders claim to Contractor
B, per indemnity scheme

A Contractor B indemnifies both Operator and
Contractor A for claim



Background:

A More Complex Example

BO s - OYEE
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Background:

The Hand Grenade

AMaki ng promise I n one ¢
keep through another contract

AWe cal |l | t a nNAmi smatcho

ACreating a mismatch set
monkey I n the middl eo

A Why does it happen?



Background:

How Does It Happen?
Bad contracts:

AForm problems
ALegacy agreements

APotpourri



A Lack of:

ACaution in negotiation
AUnderstanding
Alntellectual curiosity

A Internal pressure / lax controls

ARSI | os 0O
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