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ÅBackground on Indemnity and Risk Allocation

ÅAnti-indemnity Acts 
ÅLouisiana (LOIA)

ÅTexas (TOAIA)

ÅChoice of Law

ÅLessons

ÅDiscussion



ÅOffshore oil-and-gas operations include 

inherent risks of:

ÅBodily injury,

ÅProperty damage, and 

ÅEnvironmental damage



ÅEstablish an indemnity scheme

ÅAllocate risks ahead of time and without 

regard to fault

ÅWhy?

ÅCreates more certainty 

ÅReduces fees/costs

ÅReduces ñbrain drainò

ÅPreserves business relationships

ÅMitigates claims paid to third parties



ÅNotion of reciprocity ingrained in business 

ÅAllocate PD and BI risks based on: 

ÅOwnership of property, or

ÅEmployment of personnel 

ÅFor pollution, based on:

ÅCustody of pollution-causing property, or 

ÅBinary formula

ÅAbove surface / Below surface



Broad reciprocal indemnity (Texas style):

ÅEach party indemnifies the other and its ñgroupò 
(indemnitees) for claims by other party and its ñgroupò

ÅñGroupò ïaffiliates, other contractors, employees, 
agents, and invitees

ÅINDEMNITOR promises:
ÅProtect other party / group from claims brought by any member of 
INDEMNITORôs group

ÅKeep that promise in another contract



ÅIndemnity scheme in lead contract impacts all 
underlying contracts

ÅNo pass-through = no recourse

ÅProvision in underlying contracts to pass indemnity from 
contractors to drilling contractor

ÅPuts pressure on company / operator

ÅRequires protection from each contractor



ÅñGroupò definition: expand indemnitees to 
contractors and subcontractors
Campbell v. Sonat Offshore Drilling, Inc.

ÅExtend risk-allocation protections to indemniteeôs 
economic family

ÅRequire INDEMNITOR to accept indemniteeôs 
contractual obligations to others

ÅIndemnity without a pass-through will not solve 
the problem                                                  
Foreman v. Exxon
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ÅContractorôs employee sues Operator

ÅOperator tenders lawsuit to contractor per 

indemnity scheme

ÅContractor (and its insurer) responsible for

claim



ÅContractor B s employee sues Contractor A

ÅContractor A tenders lawsuit to Operator per 

broad reciprocal indemnity scheme

ÅOperator, in turn, tenders claim to Contractor 

B, per indemnity scheme

ÅContractor B indemnifies both Operator and 

Contractor A for claim
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ÅMaking promise in one contract that you canôt 

keep through another contract

ÅWe call it a ñmismatchò

ÅCreating a mismatch sets you up to be ñthe 

monkey in the middleò

ÅWhy does it happen?
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Bad contracts:

ÅForm problems

ÅLegacy agreements

ÅPotpourri
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ÅLack of:

ÅCaution in negotiation

ÅUnderstanding

ÅIntellectual curiosity

ÅInternal pressure / lax controls

ÅñSilosò
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